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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: For 2004 and 2005 respondent determ ned
deficiencies in petitioner’s Federal incone taxes and section

6662(a)! accuracy-related penalties as foll ows:

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of

(continued. . .)



Penal ty
Year Defi ci ency Sec. 6662(a)
2004 $9, 240 $1, 848. 00
2005 12, 447 2,489. 40

The issues for decision are whether petitioner is:
(1) Entitled to deductions for |osses of $25,000 for rental
expenses cl ai mned on Schedul e E, Suppl enental |ncone and Loss, for
each year; (2) entitled to deductions for theft |osses of $12,093
and $23,525. 75 cl ai ned on Schedul es A |tenized Deductions, for
2004 and 2005, respectively; (3) entitled to carryover | osses of
$1,521.13 and $1,521 for 2004 and 2005, respectively; and (4)
liable for the section 6662(a) accuracy-rel ated penalties.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in New
York when the petition was fil ed.

Petitioner has worked for the Internal Revenue Service (IRS)
as an international examner, i.e., a revenue agent, for over 21
years, including 2004 and 2005. Through her work, which includes
exam ning tax returns, she has acquired a general know edge of
the Federal incone tax |aws and the substantiation requirenents

of the Code and the regul ations thereunder. She also nmade

Y(...continued)
Practi ce and Procedure.
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several business investnents before or during 2004 and 2005
(di scussed infra).

| . 116 Hi ghl and Lake (Hi ghl and Lake property), Hi ghland, N.Y.
and 112 Hillside (H llside property), Barryville, N.Y.

A. Backgr ound

Petitioner and Mary Anastasio (Ms. Anastasio) invested in
several properties together. They acquired the Hillside property
sonetime before the years in issue. The Hllside property covers
4 to 5 acres of land and has a New Engl and styl e doubl e Cape Cod
house wth an adjoining garage. Petitioner used the Hillside
property as her headquarters for the nmanagenent of her real
estate.

Petitioner and Ms. Anastasi o purchased the Hi ghland Lake
property in or around 1995 for about $200,000 with a $25, 000
downpaynent. Petitioner paid $12,500 of the downpaynent.
According to petitioner, M. Anastasio acquired the H ghland Lake
property in her name because petitioner,2 an African Anmerican,
was not “able to purchase this property * * * in this towm.” The
Hi ghl and Lake property is a 22-room Victorian style house with a
wr apar ound porch, which petitioner and Ms. Anastasi o renovat ed.
They purchased it because they planned to operate a bed and

breakfast out of the house. But they sonetines rented it out.

2 Petitioner has purchased several properties in her nane
or in a coinvestor’s nane.
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A first nortgage on the Highland Lake property of about
$100, 000 was held by First National Bank of Jeffersonville (FNB)
and a second nortgage of about $100,000 was held by the seller of
t he Hi ghl and Lake property. Petitioner and Ms. Anastasi o each
made nortgage paynents of $788.62% per nonth until M. Anastasio
becane ill in 2000 and could not work. Thereafter, petitioner
pai d bot h nortgages.

Petitioner used both properties to store her collectibles.

B. Collectibles Kept at the H ghl and Lake and Hill si de
Properties

1. Stanps, Coins, and Currency Sheets

Petitioner has been collecting stanps and coins for over 50
years. As a young child she started collecting stanps and
Li ncol n wheat pennies, |Indian head pennies, and buffal o nickels.
In her teen years she started buying uncircul ated and proof coins
fromthe Mnt. 1In her twenties she started buying coins and
proof coins at coin shows and from coin shops. She usually
pur chased stanps at trade shows or stanp shops. She recorded her
purchases in books (inventory records).

Petitioner accunulated a |large coin collection: she had
rolls of coins, unopened bags of Mnt nickels and dinmes, and

uncut currency sheets of various denom nations, including a

3 The nortgage paynents anounted to $1,577.23 per nonth
($777.67 and $799.56 for the first and second nort gage,
respectively); $788.62 represents their equal share of both
paynents.
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Hawai i an dollar bill. She kept the | ess valuable coins at her
Manhat t an apartnent and kept the nore val uable coins at her
Hi ghl and Lake and Hill side properties. She stored the coins in
closets in plastic containers that were on rollers |ike tool boxes
at her Hi ghland Lake property. At the Hillside property,
petitioner stored her coins in a glass curio cabinet and in a
gl ass display cabinet with sone stanps on a wall in her library.
2.  Books

Petitioner also collected books for her libraries at the
H ghl and Lake and Hill side properties. She purchased a set of 20
books on financial rating services wwth yearly updates for her
professional library at the H ghland Lake property and entire
col l ections of books fromauctions for her library at the
Hi || side property.

3. Artwork

Petitioner also collected art. Specifically, she owed a 2-
by 3-foot painting that depicts Custer’s Last Stand at the Battle
of the Little Bighorn in 1876 and was signed by the artist. She
kept this painting at the H Il side property.

C. Falling Qut and Thefts

Petitioner and Ms. Anastasio’'s business relationship
fragnmented and eventually, in or around 2004, petitioner stopped

doi ng business with Ms. Anastasio.
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Ms. Anastasio filed for bankruptcy and all owed the Hi ghl and
Lake property to go into foreclosure. Petitioner filed a notice
of pendency* for the Hi ghland Lake property in Ms. Anastasio’s
bankrupt cy proceedi ng because Ms. Anastasio allegedly did not
conply with the terns of a settlenent agreenent and because
petitioner wanted to protect her interest in the H ghland Lake
property. M. Anastasio sold the Hi ghland Lake property in 2001
or 2002 wi thout petitioner’s know edge. Petitioner did not
recei ve any proceeds fromthe sale.

Petitioner’s collectibles allegedly were stolen fromthe
Hi |l side and Hi ghland Park properties at some point. She
di scovered the thefts fromthe H Il side and H ghl and Park
properties in 2004 and 2005, respectively, when she went to the
properties and di scovered that the itens were gone. Neither
property had been broken into or forcibly entered. The itens
were purportedly stolen by an acquai ntance of Ms. Anastasio to
whom Ms. Anastasi o had given the keys to both properties.

Petitioner filed police reports in New Jersey for the thefts.®

4 A notice of pendency inforns others about a | awsuit
affecting the title to or an interest in property. See, e.g.,
Debral Realty, Inc. v. DiChiara, 420 N E. 2d 343 (Mass. 1981).

> Petitioner testified that she filed police reports in New
Jersey because the New York police would not allow her to file
police reports since the alleged perpetrators resided in New
Jersey.
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D. Deductions O ained for the H ghl and Lake and Hill side
properties

1. Legal Expenses and Bad Debt Deducti on

Petitioner claimed on her 2004 Schedul e E a deduction for
| egal expenses of $768 for the Hi ghland Lake property. She
provi ded a copy of a settlenment agreenent and a conpl aint for
another lawsuit that she filed against Ms. Anastasio as
substantiation of her |egal expenses. The settlenent agreenent
provides in pertinent part that Ms. Anastasio will allow
petitioner to renove “clothing, books, shoes, furniture, toys,
and other collectibles” fromthe H ghland Lake property.

Petitioner concluded that she had suffered a loss for a bad
debt in 2004 and 2005 after she had exhausted all |egal avenues
agai nst Ms. Anastasio. She clained on her 2004 and 2005
Schedul es E deductions for bad debts of $18,926.76 and
$18, 328. 62, respectively, for the Hi ghland Lake property. She
reconstructed her nortgage paynents from 1996 to 2000 and for
each of the years 2004 and 2005 deducted as a bad debt 2 years of
nort gage paynents as her “basis” in the Hi ghland Lake property.

Petitioner provided an account statenent from FNB for
February 2 to May 1, 1996, to substantiate her basis. The
account statenent shows that three nortgage paynents of $777.67

were drawn from petitioner and Ms. Anastasio’ s joint account.
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2. Theft Loss Deducti on

Petitioner was not conpensated by insurance or otherw se for
the thefts of her collectibles, and she deducted the purchase
prices of the itens as the anmounts of her theft |osses.

Petitioner claimed on her 2004 Schedul e A a deduction for
theft | osses of $12,093 for the Hillside property. Her deduction
for the theft loss relates to coins, paintings, antiques,
furniture, her library, and appliances.?®

Petitioner claimed on her 2005 Schedul e A a deduction for
theft | osses of $18,525.75 for the Hi ghland Lake property. Her
deduction for the theft loss relates to coins, paintings,
antiques, furniture, her professional library, and appliances.’

1. 229 East 29th Street (East 29th Street property), New York,
N. Y.

A. Backgr ound

Petitioner, Ms. Anastasio, and another coinvestor purchased
the East 29th Street property in 2003. They paid $3, 000 and
assunmed the $21, 000 or $27,000% debt to which the East 29th
Street property was subject. M. Anastasio and the other

coi nvestor purchased the East 29th Street property in their nanes

6 Petitioner’s testinobny about the itens stolen in each
theft | oss was | ess than clear.

" Petitioner did not describe the antiques, furniture,
appl i ances, and pai ntings.

8 Petitioner could not recall the exact anount of the debt.
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because, according to petitioner, she was not allowed to purchase
that property in her name. The East 29th Street property is a
co-op apartnent that was occupied by tenants. Petitioner, M.
Anast asi o, and the other coinvestor invested in the East 29th
Street property to obtain the benefits of appreciation and tax
deductions. Petitioner reported rental incone received of $2,304
for 2004 and 2005.

B. Deductions Cained for the East 29th Street Property

Petitioner clainmed on each of her 2004 and 2005 Schedul es E
deductions for managenment fees of $2,652. 06 and property taxes of
$2,114.31 for the East 29th Street property. The nmanagenent fees
i ncl ude about $50 per nonth for maintenance. The property taxes
i ncl ude sone special assessnents that were billed at the end of
each year. She paid $309.01 per nonth for the managenent fees,
mai nt enance fees, and property taxes.® She nmade the paynents by
checks drawn from her account.

Petitioner provided carbon copies of checks of $309.01 for
Novenber 2004 and May 2005 payable to “229 E. 29th St. Omers
Corp.” to substantiate sone of her paynents. She al so provided

copi es of bank statenments for the period Novenber 2003 to

°® M. Anastasio and/or the other coinvestor gave petitioner
their portions of the expenses, and petitioner paid the paynents
in whole. The $309.01 per nonth did not include anmounts paid for
addi ti onal anpbunts owed at the end of each year, including
anounts paid for special assessnents.
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Novenber 2004 that show checks of $309.01 were drawn from her
account .
I'11. Tighe Avenue (Tighe Ave. property) and Brookside

Lots (Brookside property), Newburgh (Newburgh) and Harri man,
N. Y.

A. Backgr ound

Petitioner purchased the Tighe Ave. and Brooksi de properties
for investnent purposes with the intent to develop them She
purchased the Tighe Ave. property in 2003 for $500 at an aucti on.
The Tighe Ave. property is undevel oped | and. She rented the
Ti ghe Ave. property to a person who resided at the Tighe Ave.
property in an “RV’ trailer or nobile hone. The record is
uncl ear as to how and when petitioner acquired the Brookside
property. The Brookside property consists of two undevel oped,
“bui | dabl e”, and nonadjoining lots in a devel opnent. Petitioner
reported rental inconme received of $1,000 and $1,015 for 2004 and
2005, respectively.

B. Deductions O ained for the Ti ghe Ave. and Brooksi de
Pr operties

Petitioner clained the foll owi ng deductions for her Tighe

Ave. and Brooksi de properties:

Aut o. / Aut o. Cl eani ng
Year Travel | ns. Mai nt . Suppli es Mai | Rent
2004 $1, 500. 00 $816. 00 - 0- - 0- - 0- $3, 048

2005 1,526.01 1916.23  $489. 62 $525.36  $120. 02 3, 168

1 Petitioner explained that her $916. 23 deduction for
aut onobi | e i nsurance was erroneously reported as an ot her
i nterest expense on Schedule E
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1. Autonpbile and Travel Expenses

Petitioner kept a car in Newburgh to travel to, from or
bet ween her Tighe Ave. and Brookside properties. Her deductions
for autonobile insurance, autonobile expenses, and travel
expenses are based on her actual costs, not mleage. Her actual
costs include anmounts she paid for autonobile insurance, trave
to, from and between her properties with her car; bus fare from
her New York apartnent to Newburgh, and taxi fare for trave
bet ween the Tighe Ave. or Brookside properties and the taxi stand
at a Newburgh bus stop. She did not keep a mleage |og for the
use of her car, and other than her testinony she did not provide
any witten evidence to substantiate her expenditures.

2. Rent Expenses

Petitioner deducted paynents of $254 per nonth to Uncle
Bob’s Storage as rent, of which she paid $52 per nonth for the
storage of her car and $202 per nonth for the storage of office
furniture, filing cabinets, and files.! She noved the office
furniture, filing cabinets, and files fromthe Hillside property
to the Newburgh area.

Petitioner provided copies of account statenents for the

peri od Novenber 2003 to Novenber 2004 to substantiate her rent

10 Petitioner’s rent expense increased by $120 in 2005. It
is unclear fromthe record how rmuch, if any, of the $120 is
attributable to the storage of her car.
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paynents. The account statenments show that checks of $254 per
mont h were drawn from her account in 2004.

3. d eani ng and Mi nt enance Expenses

Petitioner paid $489.62 in cash to a conpany to cut back and
clear the Tighe Ave. property because of downed power |ines
caused by a storm

4. Supplies and Mail Expenses

Petitioner deducted supplies expenses of $525.36 and nai
expenses of $120.02 for 2005. The supplies expenses were paid in
cash.

| V. O her Real Property

A. Backgr ound

Petitioner and a coinvestor also invested in other real
property that they later sold. When the property was purchased,
it had a factory located on it that contained gol d-spinning
machi nes fromthe 1700s to the 1800s. The gol d-spi nni ng machi nes
made gol d threads for clothing fromspools of gold. Petitioner
and the coinvestor agreed that petitioner could renove half of
t he gol d-spi nni ng machi nes before the sale. The coinvestor,
however, |ocked the property, and petitioner could not renove her
hal f of the gol d-spinning machines. Petitioner filed a | awsuit
agai nst the coinvestor, and while the lawsuit was pending, the

gol d- spi nni ng machi nes di sappeared fromthe property.
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B. Deductions Cained for the OGher Real Property

Petitioner claimed on her 2005 Schedule A a theft |oss
deduction of $5,000 for the theft of her gol d-spinning machines.
She testified that her gol d-spinning machines were worth a | ot of
noney and that her basis in themwas $5,000. She expl ai ned that
she deducted only $5, 000 because she was being conservative, and
the fair market val ue of her gol d-spinning nmachi nes was
uncertain. According to petitioner, the purchase price of the
gol d- spi nni ng machi nes was included in the purchase price of the
real property, but it m ght have been separately listed. She
filed a police report in New Jersey for the theft, but she was
not conpensated by insurance or otherwi se for the theft.

V. Carryover Losses

Petitioner reported on Schedul es E carryover | osses of
$1,521. 13 and $1,521.23%* for 2004 and 2005, respectively, that
woul d carryover to 2005 and 2006. Respondent disall owed the
carryover losses in the notice of deficiency because petitioner
had not provided any information to substantiate her expenses.

OPI NI ON
Deductions are a matter of |egislative grace, and taxpayers

bear the burden of proving that they are entitled to any

11 $26,521.13 (clained Schedule E | osses) - $25,000 (sec.
469(i) limtation for individuals).

12 $26,521.23 (clained Schedule E | osses) - $25,000 (sec.
469(i) limtation for individuals).
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deductions clained.® Rule 142(a); INDOPCO,_ Inc. V.

Commi ssioner, 503 U.S. 79 (1992); New Colonial lce Co. v.

Hel vering, 292 U S. 435 (1934). |In addition, taxpayers bear the
burden of substantiating the anmount and purpose of the item

clained as a deducti on. Hr adesky v. Conmm ssioner, 65 T.C. 87, 90

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976). Taxpayers
are also required to maintain records that are sufficient to
enabl e the Conmmi ssioner to determne their correct tax liability.
Sec. 6001; sec. 1.6001-1(a), Inconme Tax Regs.

When t axpayers establish that they have incurred deductible
expenses but are unable to substantiate the exact anounts, we can
estimate the deductible anounts, but only if the taxpayers
present sufficient evidence to establish a rational basis for

maki ng the estimates. See Cohan v. Comm ssioner, 39 F.2d 540,

543-544 (2d G r. 1930); Vanicek v. Conm ssioner, 85 T.C 731,

742-743 (1985). In estimating the anmount all owabl e, we bear
heavi |l y upon the taxpayer whose inexactitude is of his or her own

maki ng. See Cohan v. Conm ssioner, supra at 544. W may not use

t he Cohan doctrine, however, to estimte expenses covered by

section 274(d). See Sanford v. Conm ssioner, 50 T.C 823, 827

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969); sec.

13 Petitioner does not claimor show that sec. 7491(a)
applies. Accordingly, she bears the burden of proof. See Rule
142(a) .
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1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 ( Nov.
6, 1985).

Cenerally, we find petitioner’s testinony and that of her
wi t ness, Nel son Abrahante!* (M. Abrahante), honest and credi bl e.
They testified credibly as to the investnent purpose of nany of
t he deductions clainmed on petitioner’s returns. For sone of
t hose deductions, petitioner recalled the amounts of her
expenses. \Were petitioner’s testinony provided a sufficient
basis for the Court to estinmate the anobunts of her expenditures,
we have done so, taking account of her inexactitude where
appropriate. \Were the original docunents were | ost, but where
petitioner presented credible reconstructions of her expenses, we

have all owed the cl ai ned anounts. ®

4 M. Abrahante is a coinvestor and a forner coworker of
petitioner.

% 1t is well established that the Court may permt a
t axpayer to substantiate deductions through secondary evidence
where the underlying docunents have been unintentionally |ost or
destroyed. Boyd v. Comm ssioner, 122 T.C 305, 320-321 (2004);
Mal i nowski v. Comm ssioner, 71 T.C 1120, 1125 (1979); Furnish v.
Comm ssioner, T.C Meno. 2001-286; Joseph v. Conm ssioner, T.C
Meno. 1997-447; Watson v. Conm ssioner, T.C Meno. 1988-29.
Mor eover, even though Congress inposed hei ghtened substantiation
requi renents for certain deductions by enacting sec. 274, the
regul ati ons thereunder allow a taxpayer to substantiate a
deduction by reasonabl e reconstruction of his or her expenditures
when records are lost through no fault of the taxpayer. Sec.
1.274-5T(c)(5), Tenporary Inconme Tax Regs., 50 Fed. Reg. 46022
(Nov. 6, 1985).

Petitioner testified that Ms. Anastasi o took sone of her
records and that other records were submtted to other courts in
(continued. . .)
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Section 165 and 166 Theft Loss and Bad Debt Deductions

Section 165(a) provides that there shall be allowed as a
deduction any | oss sustained during the taxable year and not
conpensated by insurance or otherw se. Section 165(c) limts the
| oss deduction for individuals to losses incurred in a trade or
busi ness, losses incurred in a transaction entered into for
profit, and certain other |osses including those arising froma
theft. Petitioner has the burden of proving that she sustained a
| oss during the taxable year.

Section 166(a) generally provides that a taxpayer may deduct
a debt that becone worthless during the taxable year. A bona
fide debt is a debt that arises froma debtor-creditor
rel ationship reflecting an enforceabl e and uncondi ti onal
obligation to repay a fixed sum of noney. Sec. 1.166-1(c),
| ncone Tax Regs. The existence of a bona fide debt is a factual
inquiry, and the taxpayer bears the burden of proving that a bona

fide debt existed. Dixie Dairies Corp. v. Conm ssioner, 74 T.C

476, 493 (1980); Litton Bus. Sys., Inc. v. Conm ssioner, 61 T.C

367, 377 (1973).

15, .. conti nued)
her | awsuits agai nst Ms. Anastasio.
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A. Hi ghl and Lake Property

As stated supra, petitioner clainmed on her 2004 and 2005
Schedul es E deductions for bad debts of $18,926.76 and
$18, 328. 62, respectively, for the Hi ghland Lake property.

Respondent asserts that to the extent petitioner has
realized a gain or loss on the Hi ghland Lake property, the gain
or loss is capital and was incurred upon the disposition of the
property in 2001 or 2002, not during either of the years in
i ssue. Therefore, according to respondent, petitioner is not
entitled to her deductions for bad debts.

Petitioner’s testinony on this issue was | ess than clear.
She testified that she had initiated | awsuits agai nst M.
Anast asi o, which she later withdrew, and that ownership of the
Hi ghl and Lake property was being negotiated as part of a
settlenment. She also testified, however, that she was occupyi ng
the Hillside property and had exchanged her interest in the
H ghl and Lake property for Ms. Anastasio’ s interest in the
Hi|lside property. But, according to petitioner, M. Anastasio
breached their settlenent agreenent; and she initiated another
| awsuit agai nst Ms. Anastasio, which she also withdrew. She
testified further that Ms. Anastasio sold the Hi ghland Lake
property without her know edge in either 2001 or 2002, and she
did not receive any of the proceeds. She explained that she

deducted 2 years of nortgage paynents as her basis in the
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Hi ghl and Lake property as a bad debt in 2004 and 2005 after she
exhausted her |egal renedies and concluded that she had sustained
a | oss.

Petitioner has not established that a debt owed to her by
Ms. Anastasi o becane worthless during either year in issue or
that she otherw se sustained a |loss during either year with
respect to the H ghland Lake property. Petitioner’s testinony on
this issue and her records are confused, uncertain, and
anbi guous. She has not substantiated a basis in the H ghland
Lake property or in a purported debt owed to her by M.

Anastasi 0. See secs. 165(b), 166(b); Witaker v. Conm ssioner,

T.C. Meno. 1988-418. Consequently, respondent’s disall owance of
t he bad debt deductions clained in respect of the Hi ghland Lake
property is sustained.

B. Antiques, Artwork, Coins and Currency Sheets, Libraries,
ol d- Spi nni ng Machi nes, Furniture, and Appli ances

As stated supra, petitioner clainmed deductions for theft
| osses of $12,093 and $23, 525. 75 for 2004 and 2005,
respectively. She deducted her bases and not the fair narket
val ues of her artwork, coins and currency sheets, libraries,
gol d- spi nni ng machi nes, furniture, and appliances as the anobunt

of her theft | osses.

6 As stated supra, $18,525.75 is attributable to the theft
of her coins, paintings, antiques, furniture, her professional
l'ibrary, and appliances, while $5,000 is attributable to the
theft of her gol d-spi nning nmachi nes.
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Petitioner has not substantiated the itens’ fair market
val ues imedi ately before the alleged theft. See secs. 1.165-
7(b)(1), 1.165-8(c), Incone Tax Regs. (in the case of property
hel d for personal use the anobunt of the theft loss is the | esser
of the property’'s fair market value immedi ately before the theft
or its adjusted basis). She also has not substantiated the

itens’ bases. See Hubert Enters., Inc. v. Comm ssioner, T.C

Meno. 2008-46 (the basis of property, under section 1012, is
generally defined as cost and that cost is adjusted pursuant to

section 1016); see also Kikalos v. Conm ssioner, T.C Meno.

1998-92 (it is settled that the deductible amount of a theft |oss
may not exceed basis), revd. on other grounds 190 F. 3d 791 (7th
Cir. 1999). Neither the itens’ fair market values nor their
bases can be determined fromthe record with any degree of
certainty. Therefore, we cannot apply the Cohan rule to
determ ne a reasonabl e all owance for the theft | osses.
Consequently, petitioner is not entitled to her clained theft

| osses, and respondent’s determ nations in that respect are
sust ai ned.

1. Section 212 Expenses

Section 212 allows an individual to deduct all of the
ordi nary and necessary expenses paid or incurred: (1) For the
production of inconme; (2) for managenent, conservation, or

mai nt enance of property held for the production of incone; or
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(3) in connection with the determ nation, collection, or refund
of a tax.

A. Legal Expenses

We apply the origin of the claimtest to determ ne whether a
t axpayer’s | egal expenses are personal, for the production of
income, or capital. The ascertainnment of a claims origin and
character is a factual determ nation that nust be made on the
basis of the facts and circunstances of the litigation. United

States v. Glnore, 372 U S. 39, 47-49 (1963). The nost inportant

factor to consider is the circunstances out of which the

litigation arose. Boagni v. Conm ssioner, 59 T.C. 708 (1973).

Petitioner testified that she initiated the | awsuit agai nst
Ms. Anastasi o because Ms. Anastasio breached a settl enent
agreenent allow ng petitioner to renove “cl othing, books, shoes,
furniture, toys, and other collectibles” fromthe H ghland Lake
property.

Petitioner has not established that her claimagainst M.
Anast asi o, out of which her |egal expenses arose, has its origin
in a profit-seeking activity as distinct froma personal one.
Petitioner, therefore, is not entitled to her claimed deductions
for | egal expenses, and respondent’s determ nation, in that

respect, is sustained.
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B. Managenment Fees and Property Taxes

Petitioner credibly testified about the amounts of and the
pur poses for her deductions for managenent fees and property
taxes for 2004 and 2005 for the 229 East 29th Street property.
She al so provided additional substantiation for sonme of her 2004
paynments with copies of her account statenents and carbon copies
of checks. Petitioner is entitled to her clainmed deductions for
managenent fees of $2,652.06 and property taxes of $2,114.31 for
2004 and 2005.

C. d eaning and Mi nt enance Expenses

Petitioner credibly testified that she paid $489.62 in 2005
to a conpany to cut back and cl ear the Tighe Ave. property
because of downed power |ines caused by a storm Petitioner is
entitled to her clained deduction for cleaning and mai nt enance
expenses of $489.62 for 2005.

D. Supplies and Ml Expenses

Petitioner credibly testified that she paid $525.36 for
suppl i es expenses and $120.02 for mail expenses in 2005 for the
Ti ghe Ave and Brookside properties. Petitioner is entitled to
her clai med deductions for supplies and mail expenses.

E. Rent Expenses

Petitioner credibly testified that she paid about $202 per
month in 2004 and 2005 for the cost of storing office furniture,

filing cabinets, and files (we discuss the storage of her car
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infra). She also provided additional substantiation for sone of
her 2004 paynents with copies of her account statenents.
Petitioner is entitled to deductions of $202 per nonth for rent
expenses for 2004 and 2005. %

[11. Section 212 Expenses Subject to Section 274

In addition to satisfying the criteria for deductibility
under section 212, certain expenses nust also satisfy the strict
substantiation requirenents of section 274(d). Section 274(d)
and section 1.274-5T(a), (b)(2), and (6), Tenporary |ncone Tax
Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6, 1985), provide that no
deduction or credit shall be allowed for travel or autonobile
expenses unl ess the taxpayer substantiates his or her expenses
wi th adequate records or other corroborating evidence.

A. Travel Expenses

For travel away from hone expenses, section 274(d) and the
regul ati ons thereunder require the taxpayer to substanti ate:
(1) The ampunt of each expenditure; (2) the tinme of the travel;
(3) the place of the travel; and (4) the business purpose of the
travel. Sec. 1.274-5T (b)(2), Tenporary Incone Tax Regs., supra.

As stated supra, petitioner’s travel expenses include her
actual costs of travel by taxi between her properties and a taxi
stand and travel by bus to Newburgh. It is unclear fromthe

record whet her petitioner’s travel to Newburgh was travel away

17 See supra note 10.
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fromhome--that is, overnight trips in which the exigencies of
her investnment activity required her to sleep or rest before

returning hone. See United States v. Correll, 389 U S 299

(1967); Lackey v. Conm ssioner, T.C Meno. 1977-213; see al so

. T. 3395, 1940-2 C.B. 64. To the extent, however, that
petitioner’s travel was travel away from hone, she has not
conplied with the substantiation requirements of section 274(d).
Petitioner is not entitled to deduct her travel expenses under
section 212, and respondent’s determnation, in that respect, is

sustai ned. See Lackey v. Conmmi SSioner, supra.

B. Autonobil e Expenses

For aut onobi |l e expenses, section 274(d) and the regul ations
t hereunder require the taxpayer to substantiate: (1) The anobunt
of each expenditure or use; (2) the tine of the expenditure or
use; and (3) the business or investnent purpose of the expense or
use. See sec. 1.274-5T(b)(6)(i)(B), Tenporary |Incone Tax Regs.,
supra.

As stated supra, petitioner’s autonobile expenses include
her actual costs for autonobile insurance, travel wth her car
to, from or between her properties, and $52 per nonth for the
st orage cost of her car.

O her than the $52 per nonth petitioner paid for the storage
of her car, she did not substantiate the anmounts of her

expenditures. She also did not substantiate the anmounts or the
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tinmes of the autonobile’s use. Consequently, petitioner is not
entitled to her deductions for autonobile expenses or the
deductions clained for storage costs attributable to her car.

The Cohan rule is not applicable, see Sanford v. Comm ssioner, 50

T.C. at 827, and respondent’s determ nations, in that respect,
are sust ai ned.

| V. Carryover Losses

As stated supra, petitioner reported on Schedul es E | osses
of $1,521.13 and $1,521.23 for 2004 and 2005, respectively, that
woul d carry over to 2005 and 2006.

The section 469 passive activity loss rules generally
di sall ow the current deduction of |osses and credits from
activities in which the taxpayer does not materially participate.
Rental activity is generally treated as a per se passive activity
regardl ess of whether the taxpayer materially participates. Sec.
469(c)(2). Section 469(i)(1), however, permts a passive
activity loss up to $25,000 attributable to a rental real estate
activity in which an individual actively participates (subject to
certain phaseouts not applicable here). Anmounts disallowed may
be carried forward to subsequent years. Sec. 469(b); sec.
1.469-1(f)(4), Income Tax Regs.

Petitioner reported on Schedules E rental incone totaling

$3,304 and $3,319 for 2004 and 2005, respectively. W have



- 25 -
al | owed petitioner Schedul e E deductions of $7,190.37'® and
$8, 325. 37%° for 2004 and 2005, respectively, which result in
| osses of only $3,886.37%° and $5, 006. 37?2 for 2004 and 2005,
respectively. Petitioner, therefore, does not have any carryover
| oss for either year.

V. Section 6662(a) Accuracy-Rel ated Penalties

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax and penalties. The
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to i npose the rel evant
penalty, addition to tax, or additional anount. Higbee v.

Comm ssioner, 116 T.C 438, 446 (2001); see also Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002). Once the Conm ssioner

satisfies this burden of production, the taxpayer nust persuade

the Court that the Comm ssioner’s determnation is in error by

18 $2,652. 06 (managenent fees) + $2,114.31 (property tax) +
$2, 424 (rent expense).

19 $2,652.06 (nmanagenent fees) + $489.62 (cleaning and
mai nt enance expense) + $525.36 (supplies expense) + $120.02 (mai
expense) + $2,114.31 (property tax) + $2,424 (rent expense).

20 $3,304 (total rental incone) - $7,190.37 (total renta
expenses).

21 $3,319 (total rental incone) - $8,325.37 (total rental
expenses).
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suppl ying sufficient evidence of an applicable exception. Higbee

v. Conm ssioner, supra at 446.

Pursuant to section 6662(a) and (b)(1) and (2), a taxpayer
may be liable for a penalty of 20 percent on the portion of an
under paynment of tax due to negligence or disregard of rules or
regul ati ons or a substantial understatenent of incone tax.? The
term “negligence” includes any failure to make a reasonabl e
attenpt to conply with the Code and any failure to keep adequate
books and records or to substantiate itens properly. Sec.
6662(c); sec. 1.6662-3(b)(1), Incone Tax Regs.

Petitioner failed to provide respondent with any records and
was unable to substantiate her deductions at the admnistrative
| evel . Accordingly, respondent has net his burden of production.
See sec. 1.6662-3(b)(1), Incone Tax Regs.; see also Smth v.

Conmi ssioner, T.C Menop. 1998-33.

The accuracy-rel ated penalty, however, is not inposed with
respect to any portion of the underpaynment as to which the
t axpayer acted with reasonable cause and in good faith. Sec.
6664(c)(1). The decision as to whether the taxpayer acted with

reasonabl e cause and in good faith depends upon all the pertinent

22 Because we find that petitioner was negligent, we need
not di scuss whet her she substantially understated her Federal
i ncone taxes. See sec. 6662(b); Ochsner v. Conm ssioner, T.C
Meno. 2010-122; Fields v. Comm ssioner, T.C Meno. 2008-207.
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facts and circunstances. Sec. 1.6664-4(b)(1), Income Tax Regs.
The nost inportant factor is the extent of the taxpayer’'s effort
to assess his or her proper tax liability. 1d. Petitioner
argues she has shown reasonabl e cause or good faith on account of
her medical i1llness and/or |ost or stolen records.

Al t hough we synpathize with petitioner’s circunstances
(i.e., her alleged illnesses), we are reluctant to rely on her
sel f-serving and uncorroborated testinony about her illness.

Mor eover, she continued to work for the RS and to participate in
her investnment activity during the years in issue. Consequently,
petitioner’s illness does not support a reasonabl e cause or good

faith defense.

In certain circunstances, however, the loss or theft of a
t axpayer’s records may support a reasonabl e cause or good faith

defense to an accuracy-rel ated penalty. See Al leneier V.

Conmi ssioner, T.C. Menp. 2005-207; Brown v. Conmmi ssioner, T.C

Meno. 1997-418; Burkart v. Conmmi ssioner, T.C. Menp. 1984-429;

Cavell v. Conmi ssioner, T.C. Menp. 1980-516.

As stated supra, petitioner claimed deductions for bad debts
and | egal expenses for the Hi ghland Lake property that she was
not able to substantiate. Petitioner credibly testified that she
mai nt ai ned records, but that Ms. Anastasio took sone of the
records, sonme records were submtted to other courts in her

| awsui ts against Ms. Anastasio, and in either case, petitioner
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was unable to retrieve the records. She also attenpted to
reconstruct her records for the H ghland Lake property. W find
that petitioner has a reasonabl e cause or good faith defense for
the portions of the underpaynents attributable to her clained
deductions for bad debts and | egal expenses attributable to the

Hi ghl and Lake property. See Irving v. Conm ssioner, T.C Meno.

2006-169; Lyons v. Comm ssioner, T.C Menp. 1991-84; Haley v.

Conmi ssioner, T.C. Menp. 1977-348.

Petitioner’s claimed deductions for theft |osses related to
coins and uncut currency sheets, paintings, antiques, furniture,
her libraries, appliances, and the gol d-spi nning nachines. She
credibly testified that she maintained records of her purchases
of her coins and uncut currency sheets and that her inventory
records were stolen with her coin collections and uncut currency
sheets. It is unclear fromthe evidence, however, whether she
mai nt ai ned records of her purchases for the other stolen itens.
The evi dence al so provides no nechanismfor allocating the
amounts of her theft | osses anpbng the stolen itens.® 1In
addition, she did not attenpt to reconstruct the records of her
purchases for any of the stolen itenms. Consequently, petitioner
does not have a reasonabl e cause or good faith defense for the

portions of the underpaynments attributable to her clai nmed

2 On her 2004 Schedule A, petitioner only wote “Orange
Co. The”, and on her 2005 Form 4684, Casualties and Thefts,
petitioner only wote “Su-Berryvil Prop.”
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deductions for theft | osses. See Kol beck v. Conmm ssioner, T.C.

Meno. 2005-253; Cherry v. Conmi ssioner, T.C. Menp. 1998-360;

Smth v. Conm ssioner, supra; Cook v. Commi ssioner, T.C Mno.

1991- 590.

Simlarly, there is no evidence that petitioner maintained
records during the years in issue sufficient to neet the strict
substantiation requirenents of section 274(d) for travel and
aut onobi | e expenses. Moreover, even if such records existed,
there is no evidence that those records were | ost or stolen. And
except for the anpunts of her parking expenses, she did not
attenpt to reconstruct those records. Consequently, petitioner
does not have a reasonabl e cause or good faith defense for the

portions of the underpaynments attributable to her clai nmed

deductions for travel and autonobile expenses. See Mkspringer

v. Conm ssioner, T.C. Menob. 1994-468; Robbins v. Comm ssi oner,

T.C. Meno. 1981-449.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




